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This case is submtted for advice on the issue of
whet her the Union violated Section 8(b)(4)(ii)(B) of the Act
when, follow ng about 5 nonths of area standards picketing,
it stationed a person dressed as a rat in front of the main
entrance of a neutral enployer's buil ding.

FACTS

400 Condom ni um Associ ati on manages a high-rise
apartnment building |ocated at 400 East Randol ph Street in
Chicago. It entered into an agreenment with Quality
Restorations (the Enployer) to refurbish concrete bal conies
on the outside of the building. This work consists
primarily of denolishing deteriorated concrete, pouring new
concrete and installing new railings. The Enployer began
this work on about May 1, 1995, and has had about four to
six | aborers performng work on the site. Those enpl oyees
are represented by and covered by a current contract with
t he Congress of | ndependent Unions (a | abor organization).

On about May 1, 1995, Construction & Ceneral Laborers
Uni on Local 4 (the Union) began area standards picketing at
the building directed at the Enployer. The pickets were
acconpani ed by a man wearing a rat suit. The Enployer then
established a reserved gate system On the west side of the
building, it placed a sign stating that this entrance was
reserved for the Enployer, its enployees, suppliers and
subcontractors. On the east side of the building, it placed
a sign by a side door stating it was for the use of neutral
enpl oyees and contractors perform ng work in the building
unrelated to the bal cony work. The building is about 200
wi de facing Randol ph Street. In the mddle front of the
bui |l di ng, between the reserved gates (the gates are on the
sides of the building), is a double set of revolving doors
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for the use of building enpl oyees, tenants and guests. The
revol ving doors are about 100" from each of the reserved
gates. \Wien the entrance for the Enployer was established,
t he pickets noved to that entrance, but the rat continued to
patrol on the sidewal k, patrolling about 50" to either side
of the public entrance to the building. The rat initially
either carried a picket sign or wore a picket vest, but
apparently ceased doing so in about |ate May, 1995. During
May 1995, the Union also parked in front of the building, a
trailer containing a large inflatable rat but that conduct
al so ceased by about |ate May 1995. While the pickets and
rat initially distributed area standard handbills, there is
no evi dence to show that handbills have been distributed
during any tine relevant to the instant matter.

The evi dence shows that the Enployer was not paying its
| aborers wages and benefits equal to the area standards of
the Union. However, by letter dated Cctober 19, 1995, the
Enpl oyer infornmed the Union that effective October 23, 1995,
all of the Enployer's enployees would have their wages and
benefits increased to the Union's area standard (reflected
i n paychecks received Novenber 3, 1995). The last full day
of picketing was Friday, Cctober 20, 1995. No work was
performed so no pickets were present on Saturday and Sunday,
Cctober 21 and 22, 1995. On Monday, Cctober 23, 1995, the
pi ckets and rat were present for about one hour and then
left. According to the Enployer, the man in the rat suit
stated that they were | eaving because they received the
letter (fromthe Enployer). Although the pickets left, the
rat has been present since Cctober 24, 1995. The rat
carries no sign and does not display any nessage. It is
sinply a man wearing a rat suit (or in warm weat her only
carrying the large rat head) who wal ks back and forth in
front of the public entrance between about 7:30 a.m and
4:00 p.m The area of his patrol is about 50" on either
side of the public entrance in the mddle of the building,
so it extends to within about 50" of each of the reserved
gat es.

On Cctober 25, 1995, MAS Enterprises, a subcontractor
to the Enployer, was scheduled to begin installation of
railings by two iron worker enployees. The Enpl oyer clains
that when the two iron workers arrived at the site and
wal ked towards the Enployer's gate, the rat approached them
and said he would call their Union business agent if they
went to work. [FO A Exenptions 6, 7(c)and (d)

: The two MAS Enterprise iron workers did
refuse to work on Cctober 25, 1995, but did work on Cctober
26 and 27, 1995. In its position statenent, the Union's
attorney states that on Cctober 25, 1995, the two iron
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wor kers approached the man in the rat suit and asked if the
Union was still picketing, to which the man in the rat suit
responded, "No, they have the rat instead."l To date the
rat has continued to patrol only in front of the public
entrance and there is no evidence of any other effect from
hi s presence.

ACTI ON

Conmpl ai nt shoul d i ssue, absent settlenment, alleging
that the Union violated Section 8(b)(4)(ii)(B) of the Act
when, follow ng about 5 nonths of picketing which included a
picket in a rat suit, it stationed a person dressed as a rat
who patrolled in front of the main entrance of a neutral
enpl oyer' s bui |l di ng.

Section 8(b)(4)(i) and (ii)(B) makes it unlawful for a
| abor organi zation or its agents (1) to induce or encourage
enpl oyees to wthhold services fromtheir enployer, or (2)
to threaten, coerce, or restrain any person where an object
is for that person to cease doi ng busi ness wi th another
enpl oyer. This provision reflects the "dual congressional
obj ectives of preserving the right of |abor organizations to
bring pressure to bear on offending enployers in primry
| abor di sputes and of shielding unoffending enpl oyers and
others frompressure in controversies not their owmn."™ NLRB
v. Denver Bldg. & Constr. Trades Council, 341 U S. 675, 692
(1951).

However, Section 8(b)(4) proscribes nore than just
picketing. It prohibits all conduct where it was the
union’s intent to coerce, threaten or restrain third parties
to cease doing business with the neutral enployer, or to
i nduce or encourage its enployees to stop working, although
this need not be the union’ s sole objective.?

1 The Region has determined that this statenment constitutes
an i nducenment in violation of Section 8(b)(4)(i)(B) by an
agent of the Union.

2 Denver Bldg. & Constr. Trades Council, 341 U S. at 688-
89. See also NLRB v. Fruit and Vegetable Packers, Local
760, 377 U. S. 58, 68 (1964) (whether a particular activity
is prohibited by Section 8(b)(4) depends upon the "coercive
nature of the conduct, whether it be picketing or

otherwi se"); Pye v. Teansters, Local 122, 875 F. Supp. 921,
927 (D. Mass. 1995) ("Coercion can take many forns and is
often nost effective when it is very subtle").
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An unl awful intent may be inferred fromthe
"foreseeabl e consequences" of the union’s conduct,3 the
nature of the acts thenselves,4 and fromthe "totality of
the circunstances."® The Board has found many types of
conduct to be "coercive"6 even though they did not involve
any strike or picketing activity.’

3 NLRB v. Retail Store Enployees, Local 1001 v. NLRB, 447

U S 607, 614 n.9 (1980); UMN District 29 (New Beckl ey

M ning Corp.), 304 NLRB 71, 73 (1991), enf'd, 977 F.2d 1470
(D.C. GCr. 1992).

4 |BEW Local 761 v. NLRB, 366 U.S. 667, 674 (1961) (quoting
Seafarers Int’l Union v. NLRB, 265 F.2d 585, 591 (D.C. G
1959)).

5 New Beckley Mning, 304 NLRB at 73: See al so Pl unbers,
Local 32 v. NLRB, 912 F.2d 1108, 1110 (9th Cir. 1990).

6 "Coercion" is defined as a disruption of the neutral

enpl oyer’ s business. NLRB v. Local 825, Operating

Engi neers, 400 U. S. 297, 304-05 (1971). See also
Carpenters, Kentucky State Dist. Council (Whr Constr.,
Inc.), 308 NLRB 1129, 1130 n.2 (1992) ("'coercion’ nmeans
‘non-judicial acts of a conpelling or restraining nature,
applied by way of concerted self-help consisting of a

stri ke, picketing, or other economc retaliation or pressure
in a background of a |abor dispute.’” (quoting Sheet Mt al
Wrrkers, Local 48 v. Hardy Co., 332 F.2d 682, 685 (5th Cr
1964)).

7 See, e.qg., Sheet Metal Workers, Local 80 (Linbach Co.),
305 NLRB 312, 314-15 (1991) (disclainmer of interest in
representati on and cancel |l ati on of Section 8(f) agreenent

wi th uni oni zed conpany in order to obtain representation of
non-uni on rel ated conpany), enf'd in pertinent part, 989
F.2d 515 (D.C. Cr. 1993); United Scenic Artists, Local 829
(Theater Techniques, Inc.), 267 NLRB 858, 859 (1983)
(threatening enployer with nonetary fine for not acquiring
uni on work), enf. denied, on other grounds, 762 F.2d 1027
(D.C. Cr. 1985); Hospital and Service Enployees Union
Local 399 (Delta Airlines, Inc.), 263 NLRB 996, 999 (1982)
(newspaper advertisenent raising safety concerns about
travel on air carrier), enf. denied, 743 F.2d 1417 (9th Cr
1984); Carpenters, Local 742 (J.L. Simmons Co.), 237 NLRB
564, 565 (1978) (demand for premumpay in order to make up
for lost work by use of prefabricated doors); Ets-Hokin
Corp., 154 NLRB 839, 842 (1965) (threat to cancel collective
bar gai ni ng agreenent due to enployer’s non-union
subcontracting), enf'd, 405 F.2d 159 (9th G r. 1968). See
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In DeBartolo Corp. v. Florida Building & Construction
Trades Council (DeBartolo I1), 485 U S. 568, 128 LRRM 2008
(1988), the Supreme Court held that Section 8(b)(4)(ii)(B)
of the Act does not proscribe peaceful handbilling,
unacconpani ed by picketing, urging a consuner boycott of a
neutral enployer. The Court stated that nere persuasion of
custoners not to patroni ze neutral establishments does not
t hereby coerce the establishnments within the neani ng of
Section 8(b)(4)(ii). 1In so doing, the Court noted that
"there woul d be serious doubts about whether Section 8(b)(4)
could constitutionally ban peaceful handbilling not
i nvol ving non-speech el enents, such as patrolling." 128 LRRM
at 2004. Thus, because of First Anmendnent considerations,
the Court interpreted the phrase "threaten, coerce or
restrain” with "'caution'” and "'not with a broad sweep'" to

excl ude non-picketing activities partaking of free speech.8

In contrast to handbilling, picketing is usually
entails a patrolling of the facility or location involved,
and is ainmed at inducing those who approach the | ocation of
t he denonstration to take sone synpathetic action, e.g., to
decide not to enter the facility involved. It is this
patrol ling/pi cketi ng which provokes people to respond
Wi thout inquiring into the ideas being dissem nated and
whi ch di stingui shes picketing fromhandbilling and ot her
forms of communication.?®

The presence of picket signs or patrolling is not a
sine qua non for a determ nation that activity should be
consi dered tantanount to picketing.19 Thus, confrontational

al so Pye, 875 F. Supp. 921 ("affinity group shoppi ng" where
| arge nunbers of union nenbers appeared at store, used

par ki ng spaces, and nmade nunerous small purchases wth | arge
bills).

8 |d. at 2005-2006, quoting NLRB v. Drivers, 362 U.S. 274,
290 (1960).

9 See, e.g., District 1199, National Union of Hospital &
Health Care Enpl oyees (South Nassau Communities Hospital),
256 NLRB 74, 75 (1981); District 1199, National Union of
Hospital & Health Care Enployees (United Hospitals of

Newar k), 232 NLRB 443, and authorities cited therein (1977),
enfd. 84 LC para. 10826, No. 77-2474 (3d Cr. August 11
1978).

10 Lawr ence Typogr aphi cal Uni on No. 570 (Kansas Col or Press,
Inc.), 169 NLRB 279, 283 (1968), enfd. 402 F.2d 452 (10th
Gr. 1965).
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conduct is also coercive under 8(b)(4)1l. In Stoltze

Lunber, supra, for exanple, unlawful "picketing" was found
where the union was engaged in confrontational handbilling.

The deci si on st at es:

The i nportant feature of picketing appears to be
the posting by a | abor organization or by strikers
of individuals at the approach to a place of

busi ness to acconplish a purpose which advances

t he cause of the union, such as keepi ng enpl oyees
away fromwork or keeping custoners away fromthe
enpl oyer' s busi ness.

Based on the above, we conclude that the Union's
posting of the rat who patrolled the entrancel? to the
neutral's luxury condom niumis not protected, non-picketing
activity. Rather, the Union's patrolling constitutes
pi cketing. Here, as in Stoltze Lunber, it is clear that the
purpose in posting the individual dressed as a rat who
patrolled in front of 400 Condom nium Association was to
confront either custoners or enployees or prospective
enpl oyees of the neutral enployers (i.e., the condoni ni um
and ot her contractors), rather than to engage in protected
Free Speech activity.

First, the rat has been present wi th union picketers
for 5 nonths and initially carried a picket sign or wore a
pi cket vest. Thus, the rat was clearly associated with
Uni on picketing. Second, on Cctober 25, two iron worker
enpl oyees enpl oyed by a subcontractor of the Enpl oyer
approached the prem ses, spoke to the rat, and i mredi ately
| eft, refusing to work. The Union admits that the iron

wor kers asked the rat if the Union was still picketing and
that the individual in the rat suit replied "No, they have
rat instead". Wthout regard to whether this statenent

viol ates Section 8(b)(4)(i)(B) in and of itself,13 the

11 Chi cago Typographical Union No. 16 (Al den Press), 151
NLRB 1666, 1669 (1965). See also Lunber & Sawni |l Wrkers
Local Union No. 2797 (Stoltze Land & Lunber Co.), 156 NLRB
388, 394 (1965)(discussing the nmeaning of "patrolling” in
the context of Section 8(b)(7)(C).

12 The main entrance is used by the neutral condomi nium

enpl oyers and tenants. Also, it appears that the patrolling
was visible to those entering the neutral gate on the east

si de of the building.

13 The Region has concluded that this statement constitutes
an inducenment in violation of Section 8(b)(4)(i)(B). The
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statenent is evidence that the Union intended the rat patrol
to give the inpression of picketing and acconplished that

obj ective when the iron workers refused to work. And
finally, the rat is patrolling within 50 feet of each of the
reserved gates which gives the appearance that the Union is
still picketing the site. 1ndeed, as noted above, the rat,
by its presence and its statenents, turned away the iron

wor kers who were schedul ed to work, which delayed conpl etion
of the neutral's work.

Al of the above circunstances creates the necessary
confrontation which is coercive. |[If the Union does not
intend such a result, it is obligated to clarify its
objective given the fact that all the surroundi ng
ci rcunstances give the clear inpression that the Union is
continuing to picket. Thus, there is sufficient evidence to
war rant issuance of conplaint alleging that the presence of
the rat who continues to patrol in front of the neural
Enpl oyer's building is a continuation of the prior
pi cketing, in violation of Section 8(b)(4)(ii)(B). However,
the wearing of the rat suit in and of itself, i.e, in the
absence of patrolling, is not a violation of the Act.
Therefore, once the Union dissociates the rat's activity
from pi cketing, the Union can station a person dressed as a
rat to stand in front of the Enployer's building, as |ong as
the rat does not patrol or otherw se engaged in picketing
activity. 14

B.J. K

Suprene Court had defined (i) inducenent to include "every
formof influence and persuasion.” _Intl. Brotherhood of
Electrical Wirkers v. NLRB (_Sanuel Langer), 341 U S. 694,
701-702 (1951).

14 [FO A Exenption 5



